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REPORT 
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tlJhMWwT 1 '' the Jud , iciary ’ havi pg had under consideration 
the bill (H.R. 5884) to amend an act entitled “An act to establish p 

uniform system of ^ bankruptcy throughout the United Stales” np- 

We e c d J “ y S ,? 8, and “5 tS ame J? dator y thereof supplementary 

tn!r t ’ i 10 an "’? to the Senate and recommends 

that the bill do pass, with the following amendments- 

W0Fd “ S,at “ g ” and before ^ 

Ihe requisite jurisdictional facts under this section; the nature of the business 

cfal h condi«on : oT th^LliTnr” P if 0 "’ a5Sets ' liabilit . ies - ca Pital stock, and finals 
a condition ot the debtor, if a prior proceeding is pending the name of fhp 

court in which it is pending, and the nature of -such proceeding factHho Ju? 
the need for relief under this section; P g> c s £ncmm g 

and 

On page 2, line 22, after the word “assets” strike out the period 
msert a comma and the following words: “or in the territorial juris- 
diction m winch it was incorporated.” J 

u On page 3, line 14, following the word “debtor”, and in lieu of 
on the ground ox insolvency”, insert the following: “by reason of 
its inability to pay its debts as they mature”. 

4 h U . ne 25 ’ folio ™g the word “deny” and before the 
word either insert the following: “any material allegation of the 
petition } striking c f the remainder of that line. 
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On page 5 , strike out lines 1 and 2, and that part of line 3 preceding 
the words “the judge’'. 

On page 6, line 22, following the word “stockholders”, and before 
the words “a majority” insert the words “of which less than”, and 
strike out the words “of which” preceding the word “shall” and 
“not” following the word “shall”. 

On page 7, line 11, following the word “creditors” insert “of which 
less than”; and strike out in the same line the words “of which” 
following the word “amount”; and “not” following the word “shall”. 

On page 9, line 9, following the word “purposes”, strike out the 
word “and”. 

On page 9, line 10, insert after the word “debtor” the following: 
“and may include any other appropriate provisions not inconsistent 
with this section 

On page 10, line 23, insert after the word “person” the following 

by an attorney at law,”. 

On page 10, line 23, immediately following the word “committee” 
insert the following: 

The running of all periods of time prescribed by any other provisions of this Act, 
and by all statutes of limitations, shall be suspended during the pendency of a 
proceeding under this section. 

On page 14, line 11, change the word “reimbursed” to “reim- 
bursement”. 

On page, 14, line 16, insert after the word “going” and before the 
word “ hut ”, the words: “and of the debtor”. 

On page 22, lines 8 and 9, strike out the words “the same and the 
orders of the judge relative thereto, shall be put into effect and carried 
out,”. 

On page 22, line 11, insert in lieu of the words “shall be” a comma 
and the word “when”. 

On page 22, line 14, insert in lieu of the words “shall he” the 
word “when”. 

On page 22, line 16, insert following the word “plan” and before 
the word “free”, a comma and the words “shall be”. 

On page 22, line 20, insert following the word “conveyance” and 
before the word “and” the words “or retention”. 

On page 22, line 21, following the word “debtor” and before the 
phrase “to make” insert the following: “and any mortgagee, the 
trustee of any obligation of the debtor, and all other proper and 
necessary parties”. 

On page 23, line 6, after the word “aforesaid”, insert the following: 

All securities issued pursuant to any plan of reorganization confirmed by the 
court in accordance with the provisions of this section, including, without limiting 
the generality of the foregoing, any securities issued pursuant to such plan for the 
purpose of raising money for working capital and other purposes of such plan and 
securities issued by the debtor or by the trustee or trustees pursuant to sub- 
division (c). clause (3). of this section, and all certificates of deposit representing 
securities of or claims against the debtor which it is proposed to deal with under 
any such plan, shall be exempt from all the provisions of the Securities Act of 
1933, approved May 27, 1933, except the provisions of subdivision (2) of section 
12, and section 17, thereof. 
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On page 30, line 15 and line 16, strike out the words “which claims 
shall be liquidated under section 63 (b) of this act”, and insert in lieu 
thereof: 

but the claim of a landlord for anticipatory breach of an unexpired lease of real 
estate shall in no event be allowed in an amount exceeding the rent reserved by 
the lease for the year next succeeding the date of the surrender of the premises. 

On page 32, following section 6, insert a new section to be numbered 
section 7, and to read as follows: 

Sec. 7. Proceedings under section 77 of chapter 8, amendment to the act of 
July 1, 1898, entitled, “An Act to establish a uniform system of bankruptcy 
throughout the United States, as amended’’, approved March 3, 1933, shall not 
be grounds for the removal of any cause of action to the United States district 
court which was not removable before the passage and approval of this section 
and any cause of action removed from a State court on account of this section shall 
be remanded upon request of claimant. 

The purposes and need of this legislation are set out in House 
Report No. 194, Seventy-third Congress, first session, which accom- 
panied this bill in the House of Representatives and which is adopted 
as part of the report of this committee, as follows: 

HOUSE REPORT MO. 194, SEVENTY-THIRD CONGRESS, FIRST 

SESSION 

The Committee on the Judiciary, to whom was referred the bill 
(II. R. 5884) to amend an act entitled “An act to establish a uniform 
system of bankruptcy throughout the United States,” approved July 

1898, and acts amendatory thereof and supplementary thereto, 
after consideration, report the same to the House with the recom- 
mendation that the bill do pass. 

This bill if enacted will result in reducing the cost of reorganizing 
corporations entitled to its benefits in ti following ways, provided, 
of course, a plan of reorganization is proposed and accepted by the 
required percentage of creditors and confirmed: 

(1) Ancillary receiverships are obviated. 

(2) Compensation of reorganization managers, counsel, etc., must 
be found by the judge to be reasonable and reimbursement is made 
for onlv actual and necessary expenditures, and an amendment is 
being proposed giving the right to appeal independently of all other 
appeals to the circuit court of appeals from orders fixing such com- 
pensation, such appeals to be heard summarily. This not only adds 
publicity in that the circuit courts of appeal will be informed, but it 
will tend to produce uniformity of charges throughout the particular 
circuit. 

(3) The bill permits the debtor corporation to be the final reorgan- 
ized corporation. This was done in the Phipps case. The charter of a 
coiporation costs money and is an asset which should if possible be 
preseved for the benefit of the creditors and stockholders. Its 
charter would no doubt have to be amended where the plan provided 
for a composition rather than for an extension. The means specified 
in subdivision (b) for carrying out a plan includes as one of the means 
the amendment of the charter of the debtor. 
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(4) In oilier to permit of an extension the plan may provide for an 
extension of maturity dates or a change in interest rates or other 
terms, or the curing or waiver of defaults and the modification of 
liens, indentures, or other instruments. In some cases it may be 
only necessary to have a moratorium on sinking funds or a reduction 
in the amount thereof. This can be accomplished under the bill. 

(5) Liens may be satisfied. This will avoid the costs of foreclosure 
where a mortgage indebtedness must be readjusted. 

(6) The fact that outstanding securities may be amended or modi- 
fied by change of interest rates or otherwise may make it unnecessary 
to have new securities engraved, printed, or otherwise prepared and 
issued. 

(7) The court is authorized to continue the debtor in possession 
and in such case the salaries of officers must be reasonable and 
approved by the judge. Salaries of officers will likely be less than 
fees of trustees. In some cases officers will be willing to work for 
nothing in order to preserve the situation and their stock interest 
therein. Company officers will also keep down company counsel fees 
to a point lower than counsel fees of a trustee. 

(8) The bill exempts from the stamp tax the issuance of the new 
securities, if any are Issued, and thus prevents a duplication of tax. 
The tax has already been paid on the outstanding securities and the 
new securities, if any are issued, will merely take their place. 

(9) The bill permits a plan of reorganization to be presented and 
accepted by creditors and stockholders before the institution of a 
proceeding under the bill. This will permit the shortening of the 
period of such proceedings. This was done in the National Radiator 
Corporation case, decided by the Circuit Court of Appeals for the 
Third Circuit in March 1933. In that case a plan was adopted and 
accepted by upward of 96 percent of the creditors before the receiver- 
ship was applied for. The receivership was applied for in order to 
compel the minority either to accept the plan or to accept payment 
on the basis of an upset price which was fixed by the court. This 
is permitted by the bill. 

Section 78 of this bill is a new section, granting the courts of bank- 
ruptcy jurisdiction in proceedings under the provisions of this bill. 
It corresponds to section 73 of chapter VIII, added to the Bankruptcy 
Act by the act of March 3, 1933. 

Section 79 is entitled “Corporate Reorganizations" and provides 
for the reorganization of corporations. The scheme of the section is 
similar to that of section 77 of chapter VIII entitled “Reorganization 
of Railroads Engaged in Interstate Commerce." It provides that 
any corporation which could become a bankrupt under section IV of 
the Bankruptcy Act, and any railroad or other transportation corpo- 
ration, except a railroad corporation authorized to file a petition or 
answer under the provisions of section 77 of the act, and except as 
provided in subdivision (n) of section 79, may file an original petition, 
or, before adjudication in an involuntary bankruptcy proceeding, an 
answer, or in any proceeding pending in bankruptcy, a petition, stat- 
ing that the corporation is insolvent or is unable to meet its debts 
as they mature and that it desires to effect a plan of reorganization. 

If the court is satisfied that the petition or answer complies with 
section 79 and is filed in good faith, it shall be approved, otherwise 
dismissed. If approved, the court in which the order of approval 
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is entered shall, during the pendency of the proceeding under section 
79 have exclusive jurisdiction of the debtor and its property wherever 
located, for the purposes of this section. This eliminates the neces- 
sity of ancillary receiverships. Provision is made similar to that con- 
tained in the corresponding subdivision (a) of section 77. relating to 
railroads for a subsidiary to file a petition in the proceeding in Older 
to effect a plan of reorganization in connection witn, or as a part of, 
the plan of reorganization of the original debtor. Provision is made 
that in case the debtor does not file a petition, a petition may be filed 
by three or more creditors who have provable claims against the 
debtor which amount in the aggregate, in excess of the value of 
securities held bv them, if any, to $1,000 or over. If the adegations 
of the petition are admitted it shall be approved. If the allegations 
are denied the issues shall be summarily treated without the inter- 
vention of a jury and if sustained the petition shall be approved, 
otherwise dismissed. Provision is also made that if a petition a 8 
filed by the debtor three or more creditors who have provable claims 
which amount in the aggregate in excess of securities nelo by them, 
if any, to $1 ,000 or over, or stockholders holding 5 percent oi all shares 
of any class outstanding may appear and controvert the facts alleged 
in the petition or answer. The judge shall determine the issues pre- 
sented hv the pleadings without the intervention of a jury and unless 
the material allegations of the petition or answer are sustained by the 
Droofs the proceedings shall be dismissed. p 

The plan of reorganization shall include provisions modifying or 
altering the rights of creditors generally or of any class, of them, 
secured or unsecured, through the issuance of new securities of any 
character, or otherwise. It may include provisions modifying or 
altering the rights of stockholders generally or of any class of them, 
through the issuance of new securities of' any character, or otherwise. 
It is required to specif)'' what claims, if any, are to be paid m cash 
in full. It may reject contracts of the debtor which are executory 
in whole or in part, including unexpired leases. In case any creditor 
or stock holder or any class thereof shall not be affected by fine plan, 
it must specify the creditor or stockholder or classes thereof not so 
affected and may contain such provisions with respect thereto as may 
he appropriate, and in case any controversy shall arise, as to whether 
any creditor or stockholder or class thereof which is or is uot affected, 
the issue shall be determined by the judge after hearing upon notice. 
The bill provides that no creditor or stockholder shall be deemed to 
be affected by any plan unless the same shall affect his interest mate- 
rially and adversely. The plan may set forth and provide what shall 
be the complete capitalization of the reorganized company. It muso 
also provide for the payment of all costs of administration and other 

allowances made by the court. . . , n , . , 

The plan must also make provision with respec-v to so-called object- 
ing creditors and stockholders*’, to which provisions reierence will 

be made later, „ , 

The plan shall provide adequate means xor its execution which 

may include the transfer of all or any part of the property of the 
debtor to another corporation or to other corporations, or the con- 
solidation of the properties of the debtor with those of another cor- 
poration or the merger or consolidation of the debtor into or with 
another corporation or corporations, or the retention of the property 
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by the debtor, the distribution of assets among creditors or any class 
thereof, the satisfaction or modification of liens, indentures, or other 
similar instruments, the curing or waiver of defaults, extension of 
maturity dates of outstanding securities, the change in interest rates 
and other terms of such securities, the amendment of the charter of 
the debtor, and the issuance of securities of either the debtor or any 
such corporation or corporations, for cash, or in exchange for existing 
securities, or in satisfaction of claims or rights, or for other appro- 
priate purposes. A plan may deal with all or any part of the property 
of the debtor. 

These provisions and the other provisions referred to permit the 
plan to be either a composition or an extension. All of the provisions 
providing what a plan must contain are contained in. subdivision (b) 
of section 78. 

Provision is made in subdivision (b) that in case the executory 
contract be rejected it shall be deemed to have been breached and the 
holder shall be entitled to file a claim for such breach and such claim 
shall be allowed provided such contract shall not have been terminated 
by forfeiture or reentry or otherwise. 

Provision is also made that unsecured claims which would have 
been entitled to priority over existing mortgages, if a receiver in 
equity of the property had been appointed by a Federal court, shall be 
entitled to such priority, and the holders of such claims, and of other 
claims, if any, of equal rank, shall be treated as a separate class of 
creditors. 

The judge may temporarily either continue the debtor in possession 
or appoint a trustee or trustees. A hearing is required on notice to 
creditors and stockholders within 30 days after the appointment ol a 
temporary trustee, or, if no temporary trustee is appointed, within 
30 days after the institution of the proceeding, and at this hearing 
the temporary trustee may be made permanent or other trustees 
may be appointed or the debtor may be continued in possession. The 
business of the debtor can be operated by either the debtor or trustee, 
if such operation is authorized by the judge, and the operation shall 
continue during such period, fixed or indefinite, as the judge may from 
time to time prescribe. Every trustee shall file a bond fixed by the 
court and upon filing such bond shall have all the title and shall 
exercise subject to the control of the judge and consistently with the 
provisions of section 79 all the powers of a trustee appointed pursuant 
to sec cion 44 of the Bankruptcy Act. 

If a plan of reorganization is not proposed or accepted within such 
reasonable period as the judge may fix, or is not confirmed, the judge 
may, after hearing, either extend such period, or dismiss the proceed- 
ing, or direct the liquidation of the estate, as the interests of the 
creditors and stockholders may equitably require, except that an 
order of liquidation shall not be made in the case of a railroad or 
other public utility or of a solvent debtor. 

The judge may authorize the issuance of certificates for cash, prop- 
erfcy, or other consideration approved by the judge for lawful purposes 
upon such terms and conditions and with such security and priority 
as may be lav/ful in the particular case. 

The debtor or trustee is required to file schedules and submit all 
information that is necessary to disclose the debtor's affairs and the 
fairness of any proposed plan. A reasonable time shall be granted 
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in which the claims or interests of creditors and stockholders may b 
filed or evidenced, after which time no such claims or interests may 
participate in the plan except on order for cause shown. 
contracts may be rejected with the approval of the judge. For the 
purposes of the plan and its acceptance, creditors anu 
are to be divided by the judge mto classes according to the nature ot 
their claims and interests and shall be entitled to notice of all hearings 
for the consideration of any plan or of the dismissal of the proceeding, 
the liquidation of the estate, and the allowances of fees or expenses. 
The jud^e may allow reasonable compensation and reimbui semen 
and expenses incurred in the proceeding, by the trustee ^organiza- 
tion managers, committees, and other representatives of ^editms or 
stockholders and the attorneys or agents of any of the foregoing wit 
provision for appeals, independently of other appeals m the proceed- 
ing, to the circuit court of appeals, the same to be heard suinmarJ^ 
The iud^e may enjoin or stay the commencement^ or continuance 
of suits against the debtor and for cause shown alter notice may 
enjoin or stay the commencement or continuance of judicial proceed- 
ings to enforce hens. , , . • , 

The judge may refer any matter to a special master for consider a- 

tion and report, who may be a referee in bankruptcy. 

Any creditor or stockholder shall have the right to be heard on the 
question of the permanent appointment of any trustee or the con- 
tinuance of the debtor in possession and on the proposed confirma- 
tion of any plan, and, upon filing a petition for leave to intervene on 
such other questions arising m the proceeding as the judge may deter- 
mine The debtor shall have the right to be heard on all questions. 

In case the debtor is continued m possession, the debtor shall be 
subject to such limitations, restrictions, terms, and conditions as .he 
judge may from time to time impose and prescribe, and during such 
period its officers shall be entitled to receive only such reasonable 
compensation as the judge shall from time to time apP*°™» * ^ or 
person shall be elected or appointed to any office to fill a \acancy or 

otherwise, without the prior approval of the judge. 

A plan may be proposed by any creditor or stockholder either if 
approved by creditors whose interests are affected holding 25 percent 
in amount of any class and 10 percent in amount of all creditors, or, if 
the debtor is not found to be insolvent, by stockholders whose claims 
are affected holding 25 percent of any class of stock in number or 10 
percent of all shares outstanding. The debtor may propose a plan 
without any such approval. A plan may be submitted if it is meri- 
torious in itself, notwithstanding that the. required approvals have 
not been obtained. It is considered that creditors and stockholders 
should have the right to consider a meritorious plan no matter by 
whom or how presented, subject to the right of the judge to arbi- 
trarily refuse the consideration of any plan it not approved by the 
Verified percentages. It will be difficult to obtain consents prior to 
a hearing and preliminary finding by the court that the plan is equit- 

t nl an shall not be confirmed until it has been accepted in writing 
editors holding two thirds in amount oi the claims of each class 
wL“se claTms have been allowed and would be affected by the plan 
and by stockholders holding a majority of the stock of each class^ 
Such consent on the port of creditors is not required if their claims are 


S.Repta., 73-2, Vol. 1- 


-58 


AMEND BANKRUPTCY ACT CORPORATE REORGANIZATION 


not affected or if the plan makes provision for the payment of their 
claims in cash in full, or for their protection in the maimer provided 
in subdivision (b) of clause (5). Reference will be made later to the 
protection required. Such acceptance is not required on the part of 
any stockholder or class of stockholders if the judge shall determine 
either that the debtor is insolvent or that the interests of such stock- 
holder or stockholders will not be affected by the plan or if provision 
is made for the protection of the interests of such stockholder or 
class of stockholders in the manner provided in subdivision (b) 
clause (4). Adequate provision is made in clauses (4) and (5) of 
subdivision (b) for the protection of such stockholders and creditors 
whose acceptances are not required. 

With respect to such creditors the plan must provide either (a) for 
the transfer or sale of the property subject to the interests, claims, or 
liens of such creditors and/or b} r the retention of such property by 
the debtor subject thereto, or (b) by sale free therefrom at not less 
than a fair upset price and the transfer of such interests, claims, or 
liens to the proceeds of such sales, or (c) by appraisal and payment in 
cash of the value either of such interests, claims, or liens, or, at the 
objecting creditors’ election of the securities, if any, allotted under 
the plan to such interests, claims or liens, or (d) by such method as 
will, in the opinion of the judge, under and consistent with the 
circumstances of the particular case, equitably and fairly provide 
such protection. If alternative (b) above is adopted, the particular 
class of creditors would be in exactly the same position hod the 
property gone through receivership proceedings and the property 
sold at a fair upset price to the reorganized company. All of the 
foregoing provisions must be contained in the plan. 

A similar method is provided for dealing with the objecting stock- 
holders, except that alternative (a) above is not applicable. 

If the United States of America is a creditor or stockholder, the 
Secretary of the Treasury is authorized to act for it. 

Subdivision (e) further provides in clause (2) that if the debtor is a 
utility to the jurisdiction of a regulatory commission created by the 
laws of the State or States in which the properties of the debtor are 
operated, the plan of reorganization of such debtor shall not be con- 
firmed until (a) it is submitted to each such commission or authority 
and (b) an opportunity is afforded each such commission or authority 
to suggest amendments or objections, and (c) the judge shall consider 
such amendments or objections at a hearing at which each such com- 
mission or authority may be heal'd. If the debtor is a utility corpora- 
tion operating wholly witlun one State the plan must be submitted to 
the regulatory commission or authority of such State for its approval 
before same is submitted. If the regulator}" body of such State does 
not issue a certificate of public interest within 30 days or such addi- 
tional time as the court may prescribe after the submission of a plan 
to it, it shall be deemed that the public interest is not affected. 

Subdivision (f) provides for the confirmation of the plan. It may 
be confirmed if the judge is satisfied that (1) it is fair, equitable, does 
not discriminate unfairly in favor of any class of creditors or stock- 
holders, and is feasible; (2) it complies with subdivision (b) prescrib- 
ing what a plan must or ma} 7 - contain; (3) it has been accepted by 
creditors and stockholders as required by subdivision (e); (4) the pro- 
visions of subdivision (e) relating to amendments and objections Bug- 
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gested by State regulatory commissions or authorities in case of a 
public utility have been complied with, and in case of a public till ty 
operating wholly intrastate that the plan has been approved by the 
regulatory authority of such State or that the regulatory authority 
ha» not filed a certificate of public interest within the time prescribea ; 
(5) all amounts to be paid for services or expenses incident to the 
reorganization have been fully disclosed and are reasonable, or are 
to be subject to the approval of the judge; (6) the offer of the plan 
and its acceptance are in good faith and have not been made or pro- 
cured by any means or promises forbidden by the Bankruptcy Act; 
and (7) the debtor and every other corporation issuing securities or 
acquiring property under the plan is authorized by its charter or by 
applicable State or Federal laws to take all action necessary to carry 
out the plan when confirmed. 

Amendments or modifications can be made in a plan provided that 
all of the requirements above listed of subdivision (f) relating to con- 
firmation are recomplied with as respects the modified or amended 
plan. It is advisable that the bill permit modifications and changes 
in the plan after it has been confirmed. Experience suggests the 
advisability of such provision, as amendments are sometimes requisite, 
not only to obtain the requried number of consents, but also, after 
the required number of consents have been obtained, to provide for 
matters not foreseen, to correct errors, mistakes, omissions, etc. 

Subdivision (f) also exempts any issues, transfers, or exchange of 
securities and conveyances necessary to carry out the reorganization 
from the provisions of the Revenue Act of 1932. 

Subdivision (g) provides that after a plan is confirmed it is binding 
upon all creditors and stockholders whether or not their claims have 
been filed or allowed and including those who have not, as well as those 
who have, accepted. The plan when confirmed and carried out will 
set forth the capitalization of the reorganized company and there 
must b© no uncertainty as to its finality. 

Subdivision (h) provides for carrying out the plan under the orders 
of the judge and for the entry of a final decree. The final decree will 
discharge the debtor from its debts and liabilities and will terminate 
and end all rights and interests of stockholders except as provided in 
the plan and reserved in th© orders of the judge. vXn this respect the 
act differs from the railroad reorganization act which provides that 
the order of confirmation shall operate as the discharge. It was felt 
by the committee that it is more appropriate and more protective of 
stockholders and creditors to provide that the final decree shall operate 
as the discharge. 

If a receiver or trustee shall have been appointed by any State or 
Federal court before the institution of a proceeding under section 79, 
a proceeding under section 79 may nevertheless be instituted and if 
a proceeding so instituted under section 79 is subsequently dismissed, 
the estate of the debtor may under the orders of the judge be retrans- 
ferred back to the possession of the receiver or prior trustee. 

A certified copy of any decree or order of the judge shall be evidence 
of jurisdiction of the court, the regularity of the proceedings and the 
fact that the decree or order was made. The recording of a certified 
copy of the order directing the transfer of the property dealt with by 
the plan shah, if recorded, impart the same notice that a deed.* xf 
recorded, would impart. 
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Subdivision (k) provides that all provisions of the Bankruptcy Act^ 
except such as are inconsistent with the provisions of section 79, shall 
apply to proceedings instituted under section 79. This subdivision 
also makes provision for the procedure to be followed in case the 
judge directs the liquidation of the estate of the debtor. 

Subdivisions (1) and (m) correspond to subdivisions (p) and (q) 
in section 77 relating to railroads. They provide that no judge, 
debtor, or trustee shall denv or question the right of employees to 
join labor unions of their choice, interfere with the organization of 
employees, or use funds under the jurisdiction of the judge in main- 
taining so-called “company unions”, or coerce employees in an effort 
to induce employees to join or remain members of such company 
unions, or require any employee to sign any contract or agreement 
promising to join or to refuse to join a labor union. If any such con- 
tract has been in force prior to the institution of the proceeding, the 
same shall be discarded and be no longer binding and the judge, 
debtor, or trustee must call this fact to the attention of the employees. 

Subdivision (n) limits the right of a corporation to file a petition 
or answer under section 79 if such corporation operates a railroad or 
railway owned and/or operated in whole or in part by a municipality. 

Subdivisions (o) and (p) contain jurisdictional provisions and pro- 
vide that section 79 shall take effect immediately upon the approval 
of the act and that it shall apply to proceedings m bankruptcy which 
are pending on the effective date of the act. 

It is the purpose of this bill to bring the exercise of the bankruptcy 
powers more in line, from a practical and helpful standpoint, with the 
necessities of both distresseu. cioutor cuipoiai/ions aim ilicii ciecmois 
and to reduce the expense and delay of administration. The plan of 
the bill is to enlarge and facilitate, as far as is consistent with the 
rights of all parties in interest, the opportunities of amicable adjust- 
ment between debtor and creditor for rehabilitation and reorganiza- 
tion. While this bill has been framed with due regard for the present 
and immediate prospective unusual economic conditions, it is believed 
that an expansion of the opportunity for amicable adjustment by 
debtor and creditors, under the supervision and protection of the 
bankruptcy courts, and for holding the property of the debtor intact 
with its operation disturbed as little as practicable, such as is provided 
for in this bill, will prove itself to be of permanently helpful assistance 
both to distressed corporations and in line with the public interest. 

The constitutional questions raised by this bill are the same as those 
which were raised by the Railroad Reorganization Act contained in 
section 77 of chapter VIII passed at the last session. All of the con- 
stitutional questions raised by that act were satisfactorily answered 
by opinions of the Solicitor General filed with this committee during 
the preceding session. 

Your committee presents herewith excerpts from the memorandum 
submitted by Solicitor General Timelier to the Senate Committee oil 
the Judiciary referred to: 

In Hanover National Bank v. Moy&es (1901), 186 U.S. 181, the constitutionality 
of the present Bankruptcy Act was challenged on the grounds that (1) it does not 
provide for notice as required by due process of law to creditors in voluntary 
proceedings; (2) the notice to creditors of discharge applications is so unreason- 
ably short as to be a denial of notice; (3) the grounds of opposition to a discharge 
are oo unreasonably limited as, substantially, to deny the right of opposition to a 
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discharge; (4) the act is not a “uniform” law; (5) it provides that others than 
traders may be adjudged bankrupts, and that this may be done on volant, y 

The Supreme Court rejected all of these contentions on broad historical grounds. 
The mmnimcms opinion, delivered by Chief Justice Fuller contains a thorough 
survey of the almost unlimited powers of Congress over the relations between 

de in°the a fi?sf Idace^most of the States from the beginning adopted ” insolvency 
laws” providing for the distribution of the property of insolvent debtors, and, 
in many instances, for their discharge from the claims of local creditors. . Thet>e 
laws were never termed “bankruptcy” laws nor were the debtors ever designated 
“bankrupts.” But the matter of terminology is quite immaterial. The court 
quotes with approval (p. 185) from Mr. Justice Story s Commentaries on the 
Constitution (ch. XVT, sec. 1111), in his discussion of what laws are to be 
deemed bankrupt laws within the meaning of the Constitution . 

“ / 1 tempts have been made to distinguish between bankrupt laws and insolve. t 
la w ft * For 3 ex a raple!Tt has been said, that laws which merely liberate the person 
of the debtor are insolvent laws, and those which discharge the c ° nt ™ ct ‘ ir ° 
bankrupt laws. But it would be very difficult to sustain this distinction by any 
uniformity of laws at home or abroad. * * * If is believed that^ no lav s 

ever were passed in America by the Colonies or States, which had the technical 
denomination of ‘bankrupt laws.’ But insolvent laws quite coextensive with the 
English bankrupt svstem in their operations and objects, have not been unfre- 
quent in Colonial and State legislation. Ao distinction was ever practically, or 
even theoretically attempted to he made between bankruptcies and insolvencies, /.nd 
a historical review of the Colonial and State legislation will abundantly show that 
a bankrupt law mav contain those regulations which are generally found in insol- 
vent laws; and that an insolvent law may contain those which are common .o 

bankuipt laws ^ “subject of bankruptcies," in the constitutional phrase, 

is equTvalent to* ihe whole “subject of insolvencies,” and that distinctions of 

1 G h c °cou rt 5 n e x t *q' uo tes* wit h* appr o v a 1 (p. 186) from the opinion of Mr. Justice 
Catron in In re Klein, decided in the eighth circuit court, and, by dnection of the 
United States Supreme Court, printed “as being of general interest in (1843) 
42 US (1 Howard) at page 277. Mr. Justice Catron, though sitting in this 
case as circuit judge, was an associate justice of the Supreme Court, which also 
included Mr. justice Story, whose commentaries have just been quoted from. 
In upholding the constitutionality of the Bankruptcy Act of 1841, Mr. Justice 

Cfl ‘‘ Ir^ considering the question before me, I have not pretended to give a definb 
tion tnit mrposclv avoided any attempt to define the mere word ‘bankruptcy. 

Tt is employed in "the Constitution in the plural, and as part of an expression, 
f; h e subject of bankruptcies.’ The ideas attached to the word m this connec- 
tion are numerous and complicated; they form a subject of extensive and com- 
plicated legislation; of this subject Congress has general jurisdiction and the 
true inquiry is, To ’what limits is that jurisdiction restricted? 
to al cases where the law causes to be distributed the property of the debtor 
among hif creditors; this is its least limit. .Its greatest is the discharge of a 
debtor from his contracts. And all intermediate legislation, aflectmg substance 
and form, but tending to further the great end of the subject ^distribution a 

bi^rha’'ae are in the competency and discretion of Congress ' • 

The' question^ then, as to whit is a “bankruptcy" law is one purely of sub- 
stance 1 If it provides for the distribution of a debtors property among his 
prPflbnrs it is a “bankruptcy” law within the meaning of the Constitution. 
Terminology 7s ’of importance. A. Mr. Justice Catron pointed out, every 

“^banTropUaw, in substance and fact, that causes to be distributed by a tri- 
bunal the property of a debtor among his creditors. * ° ™ a ? J > 

be denominated ch insolvent law (and never mention the words bankruptcy 
nr ‘ban ? k runts’) • still it deals directly with the subject of bankruptcies, ana is a 
bankruv f law in the sense of the Constitution; and if Congress should pass a 
similar P law, it would suspend the State law while the act of Congress continued 

111 ThTsupreme 11 Court, to continue with the opinion in the ^ n ° f v ®LW y 
states (p. 187) that “similar views were expressed under the i act , of 1867, , by Mr. 
Justice Blatchford, then district judge, m m re Reiman , 7 Ben. 456 (1874, D. O. 


32 AMEND BANKRUPTCY ACT— CORPORATE REORGANIZATION 

N.Y., 20 Fed. Cases, 400) 41 ^ ® and in Kunder v. Kokaua, (5 Hill, 317), by 

Cowen, J., in respect of the act of 1841, in which Mr. Justice Nelson, then chief 
justice of New York, concurred. These two cases will be referred to presently. 

The court next turns to the intent of the framers of the Constitution (p. 187): 

“The framers of the Conotitution were familiar with Blaekstone’s Commen- 
taries and with the bankrupt laws of England, yet they granted plenary power 
to Congress over the whole subject of ‘bankruptcies’ and did not limit it by the 
language used. This is illustrated by Mr. Sherman’s observations in the con- 
vention, that ‘bankruptcies were, in some eases, punishable with death by 
the laws of England, and he did not choose to grant a power by which that mi^hfc 
be done here’; and the rejoinder of Gouverneur Morris, that ‘this was an extensive 
and delicate subject. lie would agree to it, because he saw no danger of abuse 
of the power by the legislature of the United States.’ (Madison Papers, § 
Elliot, 504; 2 Bancroft, 204.) 41 * t ” 

Here we have the Supreme Court in apparent accordance with the proposition 
that the power of Congress is so broad as to include even the death penalty. 

In K enzler Konaus , supra, the court said: 

“The old#** lexicographers and those from whom the word [bankruptcy] was 
doubtless transferred into the Constitution treat it as exactly commensurate 
with insolvency. The following are the definitions of the word ‘bankrupt’ by 
Ash, who wrote h.’s dictionary several years before our Revolution: Adj. ‘Broken 
for debt; incapable of payment; insolvent.’ Subst. ‘A person incapable ©f pay- 
ing his debts.’ 

41 $ * # ® § * 

“looking thus at the uniform popular acceptation of the word from the earliest 
times and in all English countries, and supposing that to be the true one, I read 
the Constitution thus: ‘ Congress shall have the power to establish uniform laws 
on the subject of any person’s general inability to pay his debts throughout the United 
States.’ ” (Italics ours.) 

In In re Reiman, supra, the exact question presented by the new chapter VIII 
proceedings was raised and disposed of. An amendment of 1S74 to the Bank- 
ruptcy Act of 1807 made provision for compositions “ whether an adjudication in 
bankruptcy shall have been had or not.” 1 The debtor in such proceedings was 
referred to as a “debtor”, although the word “bankrupt” was used in the other 
sections of the act. And the new section further provided that if the composition 
was not confirmed, or if it could not proceed without injustice or undue delay, 
“the debtor shall be proceeded with as a bankrupt .” (Italics ours.) Here in 
substance was the exact distinction which the pending bill makes between debtors 
on the on© hand and bankrupts on the other. In In re Reiman the constitution- 
ality of the provision was attacked and upheld. Judge Blatehford, who later 
became a justice of the United States Supreme Court, delivered an opinion in 
which he exhaustively reviewed the origins of bankruptcy law in England and 
in this country. In upholding the constitutionality of the composition provisions, 
he quoted extensively from Story’s Commentaries, including the following general 
conclusion that — 

“Perhaps as satisfactory a description of a bankrupt law as can bo framed is 
that it is a law for the benefit and relief of creditors and their debtors in cases 
in which the latter are unable or unwilling to pay their debts. And a l aw on 
the subject of bankruptcies, in the sense of the Constitution , is a laiu making 
provisions for cases of persons failing to pay their debts.” (Italics ours.) 

He then reviewed the course of bankruptcy legislation in England. And 
now we come to the most striking part of Ins opinion. He referred to the fact 
that by a statute adopted in England in 1869 provisions were made for liquida- 
tions through assignments for the benefit of creditors and for compositions, both 
proceedings being outside of bankruptcy proceedings proper, but being subject 
to the condition that under certain circumstances (unjust delays, failure of a 
composition, etc.) the court couid adjudge the debtor a bankrupt. Referring 
specifically to the provision for assignments for the benefit of creditors (in sub- 
stance exactly comparable to those which appear in section 74 of the bill), Judge 
Blatehford stated that: 

“It is in fact bankruptcy without petition or adjudication.” 

Regarding the English provision for compositions, he points out their close 
similarity to the American provisions: That while in England the proceeding is 
“without resort to bankruptcy”, the court may adjudge the debtor a bankrupt 

i Under section 12 of the present Bankruptcy Act there la a similar provision eutbori'ding compositions 
without adjudication in bankrupt®!* 
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under certain contingencies; and that similarly in the American provisions, if the 
composition is not confirmed or there is undue delay, “the debtor shall be pro- 
eeeded with as a bankrupt." # . 

While thus finding ample precedent in the English law for the American 
provisions, he finally concludes that the power of Congress is not in any way 
limited by English precedents, but is “general, unlimited, and unrestricted over 
the subject." And, having asked the question, What is the “subject of bank- 
ruptcies?" he concludes that — 

“It is not properly, anything less than the subject of the relations between an 
insolvent or nonpaving or fraudulent debtor and his creditors, extending to 

his and their relief." ... 

Thus it is concluded that since the bill provides for the distribution of the 
property of insolvent debtors, and for their discharge, it has to do with the 
“subject of bankruptcies"; that the particular forrnB of the proceedings and the 
terminology employed have no constitutional significance; and that, specifically, 
the distinction drawn in the bill between “debtors" and “bankrupts is within 
the power of Congress and has already been considered and upheld by the courts. 

In addition to the authorities cited by the Solicitor General, we 
submit the following cases: 

In Isaacs v. Hobbs (282 U.S. 734) the Supreme Court holds— 

“The exercise of this function (the power of the courts over oankruptcy) 
necessarily forbids interference with it by foreclosure proceedings in other courts, 
which save for the bankruptcy proceeding would be competent to that end. 
As mortgaged property ordinarily lies within the district in which the bankruptcy 
court sits, and the mortgagee can consequently be served with its process, the 
procedure usually followed is for that court to restrain the institution of fore- 
closure proceedings in any other. Where the land lies outside the limits of the 
district in which the bankruptcy courts sits, ancillary proceedings may be insti- 
tuted in the district court of the United States for the district in which the land is 
and an injunction against foreclosure issued by the court of ancillary jurisdiction. 

In the case of Stvaton v. New (283 U.S. 318), Air. Justice Roberts, rendering 
the opinion of the court, said: 

“The purpose of the bankruptcy law, passed pursuant to the power of Congress 
to establish a uniform system of bankruptcy throughout the United States, is to 
place the property of the bankrupt, wherever found, under the control of the 
court, for equal distribution among the creditors. The filing of the petition is, 
an assertion of jurisdiction with a view to the determination of the status of the 
bankrupt, and a settlement and distribution of his estate. This jurisdiction is 
exclusive within the filed defined by the law, and is so far in rem that the estate 
is regarded as in custodia legis from the filing of the petition. It follows that 
liens cannot thereafter be obtained nor proceedings be had in other courts to 
reach the property, the district court having acquired the exclusive right to 
administer all property in the bankrupt’s possession. It may inquire into the 
validity of lien*, marshal them, and control their enforcement and liquidation, 

Mr. Justice Day, of the Supreme Court, in the case of Whitney v. Wenman 
(198 U.S. 539), after citing numerous cases, says, at page 552: 

“We think the result of these cases is. in view of the broad powers conferred 
in section 2 of the bankrupt act, authorizing the bankruptcy court to cause the 
estate of the bankrupt to be collected, reduced to money and distributed, and to 
determine controverisies in relation thereto, and bring in and substitute addi- 
tional parties when necessary for the complete determination of a matter in 
controversy, that when the property has become subject to the jurisdiction of 
the bankruptcy court as that of the bankrupt, whether held by him or for him, 
jurisdiction exists to determine controversies in relation to the disposition of the 
same and the extent and character of liens thereon or rights therein. This con- 
clusion accords with a number of weil-eonsidered cases in the Federal courts." 

This bill is a revision without change of its essential theory or 
purpose of section 75 of H.R. 14359 in the form in which it passed 
the House at the last session. 

The subject of corporate reorganization is new to existing bank- 
ruptcy law except with respect to railroads. Attention is called to 
the fact that the bill covers any railroad or other transportation cor- 
poration except a railroad corporation authorized to file a petition or 
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answer under the provisions of section 77 and except as pro vided in 
subdivision (n) of the bill, whereas such railroads or other transporta- 
tion corporations are excluded from the operation of the present 
bankruptcy statutes. 

Section 2 amends section 74, subdivision (e)_, of the. Bankruptcy 
Act, as amended, by adding a new clause providing that if the debtor 
fails to obtain the acceptance of a majority in number of all creditors 
whose claims are affected by an extension proposal representing a 
majority in amount, the debtor may submit a proposal for an exten- 
sion including a feasible method of financial rehabilitation for the 
debtor which is for the best interest of nil the creditors including an 
equitable liquidation for the secured ci editors whose claims are 

affected. . . , 

Section 3 is designed to prevent a monopoly in the appointment of 

receivers in bankruptcy cases. 

Section 4 (a) amends the Bankruptcy Act to provide that claims 
founded upon an award of an industrial accident commission of a 
State urder workmen’s compensation laws, which social legislation 
came into existence at least a decade after the enactment of the 
Bankruptcy Act of 1898, shall be a provable claim under section 63 (a) 
and by section 4 (b) of this act such claims are given priority under 
section 64 b (7) of the Bankruptcy Act. This section 4 (a) also pro- 
vides that claims for damages respecting executory contracts including 
future rents shall constitute a provable debt in bankruptcy proceed- 
ings and shall be liquidated under section 63 of the Bankruptcy Act. 

Section 5 is an amendment to the Bankruptcy Act which prevents 
an injustice to the bankrupt estate in cases where a bond is given to 
dissolvo a levy, judgment, or other lien obtained through legal pro- 
ceedings against a person who is insolvent at any time within 4 
months prior to the filing of a petition in bankruptcy against him by 
providing that in case he is adjudged a bankrupt any such bond shall 
be deemed null and void, and any nonexempt property which the 
bankrupt may have pledged to indemnify the surety may pass to the 
trustee of the bankrupt’s estate. 

Section 6 gives conciliation commissioners provided for in section 
75 of the amendment to the Bankruptcy Act enacted in the Seventy- 
second Congress free use of the mails in connection with official busi- 
ness. This is necessary because such commissioners have been held 
not entitled to such use of the mails to send out notices to creditors 
required by the act, and as the compensation of such commi ss loners 
is limited to $10 for each case, the postage required to be paid in 
sending out such notices frequently equals practically the entire 
amount of the commissioners’ compensation in the case. 

CHANGES IN EXISTING LAW 

Section 1 of the bill inserts two new sections to chapter VIII of the 
bankruptcy laws. 

In compliance with paragraph 2a of rule XIII of the rules of the 
House of Representatives changes made by the bill in existing law 
are shown as follows: Existing law proposed to be omitted is shown 
in black brackets; new matter is printed in italics; existing law in 
which no change is proposed is shown in roman. 
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(Subdivision (c) of see. 74 of the Act of July 1, 1898, as amended) 

Sec. 74. (e) An application for the confirmation of a composition or exten- 
sion proposal may be filed in the court of bankruptcy after, but not before, it 
has been accepted in writing by a majority in number of all creditors whose 
claims if unsecured have been oilow'od, or if secured are proposed to be affcctea 
by an extension proposal, which number must represent a majority in amount 
of such claims; and the money or security necessary to pay all debts which have 
prioritv unless waived and the costs of the proceedings, and in case of a com- 
position the consideration to be paid by the debtor to his creditors, have been 
deposited in such place as shall be designated by and subject to the order of the 
court. After the first meeting of the creditors as provided in subdivision (c) if the 
debtor fails to obtain Ike acceptance of a majority in number of all creditors whose 
claims are affected by an extension proposal representing a majority in amount, the 
debtor may submit a proposal for an extension including a feasible method of finan- 
cial rehabilitation for the debtor which is for the best interest of all the oreditors 
including an equitable liquidation for the secured creditors whose claims are ttffcdea. 

(Sec. 63 (a) of the act of July 1, 1898. as amended) 

Sec. 63. (a) Debts of the bankrupt may be proved and allowed against hia 
estate which are (1) a fixed liability, as evidenced by a judgment or an instrument 
in writing, absolutely owing at the time of the filing of the petition against him, 
whether then payable or not, with any interest thereon which would have been 
recoverable at that date or with a rebate of interest upon such as were not then 
payable and did not bear interest; (2) due as costs taxable against an involuntary 
bankrupt who was at the time of the filing of the petition against him plaintiff 
in a cause of action which would pass to the trustee and which the trustee declines 
to prosecute after notice; (3) founded upon a claim for taxable costs incurred in 
good faith bv a creditor before the tiling of a petition in an action to recover a 
provable debt; (4) founded upon an open account, or upon a contract express or 
implied [and! (5) founded upon provable debts reduced to judgments alter the 
filing of the petition and before the consideration of the bankrupt s application 
for a discharge, less costs incurred and interest accrued after the filing of the peti- 
tion and up to the time of the entry of such judgments; (6) founded upon an award 
of an industrial accident commission , or other commission, body or officer , of any 
State or Territory having power or jurisdiction to make awards as workmen s corns* 
pensalion in case of injury or death for injury prior to adjudication; and (7) claims 
for damages respecting executory contracts including future rents whether the bank- 
rupl be an individual or a corporation, which claims shall be liquidated under section 
(JS (6) of this act. 

(Clause 7 of sec. 64 (b) of the act of July 1, 1898, as amended) 

(bl The debts to have prioritv in advance of the payments of dividends to 
creditors, and to be paid in full out of bankrupt estates, and the order of pay- 
ment shall be * * * (7) debts owing to any person who by the laws of the 

States or the United States is entitled to priority. 


(Sec. 67 (f) of the act of July 1, 189S, as amended) 

(f) That all levies, judgments, attachments, or other liens obtained through 
Icral proceedings against a person who is insolvent, at any time within four 
months prior to the filing of a petition in bankruptcy against him, and any 
bond which may be given to dissolve any such hen so created shall be deemed null 
and void in case he is adjudged a bankrupt, and the property affected by the 
lew judgment, attachment, or other lien, and any nonexempt properly of his 
which lie shall have deposited or pledged as security for such bond or to indemnyy 
n ri j surety thereon, shall be deemed wholly discharged and released from the 
same ami shad pass to the trustee as a part of the ‘state of the bankrupt unless 
the court slmll, on due notice, order that the right under such levy, judgment, 
attachment, or other lien shall be preserved for the benefit of the estate; and 
thereupon vhe same mav pass to and shall be preserved by the trustee for the 
benefit of the estate as aforesaid And the court may order such conveyance as 
shall be uecessarv to carry the purposes of v us section into effect. Provided t 
That nothing herein contained shall have the effect to destroy or impair the 
title obtained bv such levy, judgment, attachment, or other lien of a bona fide 
purchaser for value who shall have acquired the same without notice or reason- 
able cause for inquiry. 


